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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF ALABAMA 

NORTHERN DIVISION 
 

LARRIE HOPE  
 
            Plaintiff(s), 
 
v. 
 
RICHARD ALLEN, ET AL.  
 
            Defendant(s). 

)
)
)
)
)
)
)
)
)
)
)
 

 
 
 
 
 
   CASE NO.: 2:07-CV-210-T 
 

ANSWER AND SPECIAL REPORT 

COME NOW the Defendants, Allen, Rowell, Barrett, Bolling, Clay, Barber, 

Pettaway, Dinkins, Smith, and Baggett, by and through undersigned counsel, and in 

accordance with this Honorable Court’s Order, offer the following Answer and Special 

Report: 

PARTIES 

1. The Plaintiff, Larry Hope, is an Alabama Department of Corrections (“ADOC”) 

inmate currently incarcerated in Kilby Correctional Facility (“KCF”). 

2. Defendant Richard Allen is currently employed by ADOC as Commissioner.  

3. Defendant W. G. Rowell is currently employed by ADOC as Deputy Warden at KCF. 

4. Defendant Bobby Barrett is currently employed by ADOC as a Captain at KCF. 

5. Defendant Leon Bolling is currently employed by ADOC as a Captain at KCF. 

6. Defendant Carl Clay is currently employed by ADOC as a Lieutenant at KCF. 

7. Defendant Tericus Dinkins is currently employed by ADOC as a Correctional Officer 

I at KCF. 
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8. Defendant Anthony Barber is currently employed by ADOC as a Correctional Officer 

I at KCF. 

9. Defendant Roosevelt Pettaway is currently employed by ADOC as a Correctional 

Officer I at KCF. 

10. Defendant Allen Smith is currently employed by ADOC as a Correctional Officer I at 

KCF. 

11. Defendant Angie Baggett is currently employed by ADOC as a Classification 

Specialist Supervisor at KCF. 

EXHIBITS 

 EXHIBIT 1 – Affidavit of Officer Pettaway 

 EXHIBIT 2 – Affidavit of Officer Barber 

 EXHIBIT 3 – Affidavit of Officer Dinkins 

 EXHIBIT 4 – Affidavit of Lieutenant Clay 

 EXHIBIT 5 – Affidavit of Captain Bolling 

 EXHIBIT 6 – Affidavit of Officer Smith 

 EXHIBIT 7 –Affidavit of Warden Rowell 

 EXHIBIT 8 – Incident Report number 06-552 

 EXHIBIT 9 – Affidavit of Captain Barrett 

EXHIBIT 10- Affidavit of Angie Baggett 

EXHIBIT 11- Order dated November 8, 2005 

 PLAINTIFF’S CLAIMS 

Plaintiff alleges on July 6, 2006, that Officer Pettaway cursed him and choked 

him and that he was retaliated against due to a prior lawsuit he filed.  The Plaintiff alleges 
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in his Amended Complaint that he is being improperly held in segregation and should be 

transferred to a different prison or released into population at KCF. 

DEFENDANTS’ RESPONSE 

1. The Defendants deny that they violated the Plaintiff’s constitutional rights. 

2. The Defendants deny each and every material allegation not specifically admitted 

herein and demand strict proof thereof.  

3. The Plaintiff has failed to state a claim upon which relief may be granted. 

4. The Defendants are immune from suit under the Eleventh Amendment to the 

United States Constitution. 

5. The Defendants are immune from suit due to qualified immunity.   

6. Defendants Allen, Rowell, Barrett, Bolling, and Clay are entitled to judgment 

based on the fact that the claims against them rise out of assertions under 

respondeat superior, which cannot be maintained under 42 U.S.C. §1983. 

STATEMENT OF FACTS 

 On July 6, 2006, during second shift, Officer Pettaway was assigned as the officer 

on C and D Blocks in the segregation unit at KCF.  (Exhibit 1-Affidavit of Officer 

Pettaway)  Officer Barber was assigned as the rover for the segregation unit.  (Exhibit 2-

Affidavit of Officer Barber)  Inmate Hope was taking shower in the B block shower area. 

(Exhibit 1)    Officer Pettaway heard loud yelling coming from the B block shower and 

went to the area.  Officer Pettaway asked Inmate Hope to keep the noise down.  Inmate 

Hope refused to follow this directive and continued talking loudly and began making 

threats.  Inmate Hope stated to Officer Pettaway, “I’m going to kill you.”  (Exhibit 1)    

Officer Pettaway, with Officer Barber’s assistance, began escorting Inmate Hope to his 
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cell. (Exhibits 1 and 2)  As they approached North Control, Inmate Hope suddenly turned 

toward Officer Pettaway with a clutched fist and swung at Officer’s Pettaway’s face. 

(Exhibits 1 & 2)  As Officers Pettaway and Barber struggled with Inmate Hope, Officer 

Pettaway grabbed Inmate Hope around the waist area and brought him to the concrete 

floor.  Both officers were on top of Inmate Hope trying to bring him under control.  

Inmate Hope continued struggling including kicking at the officers and attempting to bite 

them.  (Exhibit 1 & 2)  Officer Dinkins then arrived in the area and Officer Pettaway 

asked him to get a set of handcuffs.  Officer Pettaway was able to bring Inmate Hope’s 

left arm behind Hope’s back.  When Officer Dinkins returned with the handcuffs, Officer 

Pettaway placed the handcuff on his left hand and Officer Barber placed the handcuff on 

his right hand.  (Exhibits 1, 2 and 3-Affidavit of Officer Dinkins)  Inmate Hope was then 

picked up off the floor and brought back up to his feet.  Inmate Hope was bleeding from 

the nose and mouth.  (Exhibit 2) 

 Captain Bolling, Lieutenant Clay and Sergeant Smith arrived in the segregation 

unit almost immediately after the incident.(Exhibit 4-Affidavit of Lieutenant Clay; 

Exhibit 5-Affidavit of  Captain Bolling and Exhibit 6-Affidavit of Sergeant Smith)  

Inmate Hope was still cursing loudly and threatening to kill Officer Pettaway.  (Exhibits 

4 and 5)  Lieutenant Clay ordered Inmate Hope to calm down and be quiet.  (Exhibit 4)  

Inmate Hope continued making loud threatening remarks including that if he (Hope) was 

not transferred from KCF he would kill an officer.  (Exhibits 4 and 5)  Warden Rowell 

entered the segregation area also during this time frame.  (Exhibit 7-Affdavit of Warden 

Rowell)  After being questions by Captain Bolling about what happened, Inmate Hope 
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was escorted to the health care unit to be treated by medical staff.(Exhibits 4, 5, 6 and 8-

KCF Incident Report 552, p. 1)    

According to the nurse, Inmate Hope was very hostile and angry while in the 

health care unit. (Exhibit 8,  p. 9)  Inmate Hope had scratches or abrasions on his face, 

top of head, chest and top of his back.  His nose was bleeding but controlled with 

pressure.  No stitches were required.  Inmate Hope was given Tylenol and released from 

the health care unit.  (Exhibit 5 p. 2 and 8, pp. 9-10) 

 Warden Rowell referred the incident to the investigative unit because of the force 

used and the allegations by Hope.  Investigator Barfoot determined that Officer Pettaway 

did not hit or kick Inmate Hope and that Officer Barber did not stomp him with his foot 

as Hope had alleged.  (Exhibit 7) 

Captain Barrett was not at the prison when the incident occurred.  He had no 

personal involved with the incident.  (Exhibit 9-Affidavit of Captain Barrett)   

Angie Baggett is the classification supervisor at KCF.  Inmate Hope is housed in 

segregation due to his behavior.  (Exhibit 10-Affidavit of Baggett)  Inmate Hope was 

transferred to KCF to appear at a jury trial in the Northern District of Alabama 

concerning an incident he was involved in while housed at Limestone Correctional 

Facility.  (Larry Hope v. Mark Pelzer, et al., CV-96-2968)  On November 8, 2005, the 

Judge in the case ruled in favor of the correctional defendants and granted judgment in 

their favor.  (Exhibit 11-Order dated November 8, 2005)  On November 21, 2005, KCF 

classification notified the transfer division that Inmate Hope no longer was required to be 

held at KCF.  (Exhibit 10)   
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Ms. Baggett is a member of the segregation review board that visits each inmate 

in the segregation unit once a week.  During these rounds Hope, has not mentioned his 

desire to be transferred to a different prison.(Exhibit 10). 

ARGUMENT 

SUMMARY JUDGMENT STANDARD 

 Summary judgment may be granted only if there are no genuine issues of material 

fact and the movant is entitled to judgment as a matter of law.  Fed.R.Civ.P. 56.  In 

making that assessment, the court must view the evidence in a light most favorable to the 

non-moving party and must draw all reasonable inferences against the moving party.  

Celotex Corp. v. Catrett, 477 U.S. 317 (1986).  The burden of proof is upon the moving 

party to establish his prima facie entitlement to summary judgment by showing the 

absence of genuine issues and that he is due to prevail as a matter of law.  See Clark & 

Clark, Inc., 929 F.2d 604 (11th Cir. 1991).  Once that initial burden has been carried, 

however, the non-moving party may not merely rest upon his pleading, but must come 

forward with evidence supporting each essential element of his claim.  See Celotex Corp  

v. Catrett, 477 U.S. 317 (1986);  Anderson v. Liberty Lobby, Inc.,  477 U.S. 242 (1986);  

Barfield v. Brierton, 883 F.2d 923 (11th Cir. 1989).  Unless the Plaintiff, who carries the 

ultimate burden of proving his action, is able to show some evidence with respect to each 

element of his claim, all other issues of facts become immaterial and the moving party is 

entitled to judgment as a matter of law.  See Celotex Corp. v. Catrett, 477 U.S. 317 

(1986); Bennett v. Parker, 898 F.2d 1530 (11th Cir. 1990).  As the Eleventh Circuit has 

explained: 

Facts in dispute cease to be “material” facts when the plaintiff fails 
to establish a prima facie case.  “In such a situation, there can be 
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‘no genuine issue as to any material fact,’ since a complete failure 
of proof concerning an essential element of the non-moving party’s 
case necessarily renders all other facts immaterial.” [Citation 
omitted].  Thus, under such circumstances, the public official is 
entitled to judgment as a matter of law, because the plaintiff has 
failed to carry the burden of proof.  This rule facilitates the 
dismissal of factually unsupported claims prior to trial. 
 

898 F.2d at 1532. 

I. Cruel and unusual punishment claims fail to establish a claim. 

 Plaintiff alleges that his Eighth Amendment rights were violated due to the use of 

force against him.  “The Eighth Amendment prohibits the infliction of cruel and unusual 

punishment. U.S. Const. amend. VIII. The Eight Amendment's proscription of cruel and 

unusual punishment governs prison officials’ use of force against convicted inmates.”  

Campbell v. Sikes, 169 F.3d 1353, 1374 (11th Cir.1999).  In considering an Eighth 

Amendment excessive force claim, we must consider both a subjective and objective 

component: (1) whether the “officials act[ed] with a sufficiently culpable state of mind,” 

and (2) “if the alleged wrongdoing was objectively harmful enough to establish a 

constitutional violation.” Hudson v. McMillian, 503 U.S. 1, 8, 112 S.Ct. 995, 999, 117 

L.Ed.2d 156 (1992) (internal quotations omitted).” Johnson v. Moody, 206 F.3d 880, 

883(11th Cir. 2006) 

 “To establish a claim for excessive force, the plaintiff must show that (1) the 

defendants acted with a malicious and sadistic purpose to inflict harm and (2) that more 

than a de minimis injury resulted.  See Johnson v. Breeden, 280 F.3d 1308, 1321 (11th 

Cir. 2002).”  McReynolds v. Alabama Department of Youth Services, 204 Fed. Appx 819, 

822(11th 2006).  Under Eighth Amendment excessive force claims, the standard is 

“’whether or not a prison guard's application of force is actionable turns on whether that 
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force was applied in a good faith effort to maintain or restore discipline or maliciously or 

sadistically for the very purpose of causing harm.’ Brown v. Smith, 813 F.2d 1187, 1188 

(11th Cir.1987) (internal quotation marks omitted); see also Campbell, 169 F.3d at 

1374.”  Bozeman v. Orum, 422 F.3d 1265, 1271 (11th Cir. 2005).   

In the instant case, it is clear that Officers Pettaway and Barber used only the 

force necessary to protect themselves and bring Inmate Hope under control.  The 

segregation unit at KCF houses the most dangerous inmates at KCF.  Clearly these 

officers’ intent was not to harm Inmate Hope but rather to bring him under control.   

The Plaintiff has failed to show an “objective” or subjective violation of the 

Eighth Amendment or that his injuries were more than de minimis.  The Plaintiff’s claims 

do not rise to the level of a constitutional violation.    

II. The plaintiff fails to show a causal connection between his lawsuit and these 

Defendants’ alleged actions. 

In order “to establish a claim for retaliation, Hope must show, inter alia, a causal 

connection between his protected conduct and the harm complained of.  Farrow v. West, 

320 F.3d 1235, 1248-49 (11th Cir.2003).  

 In this action, Hope alleges he was retaliated against for a lawsuit he filed against 

three officers at Limestone Correctional Facility concerning two incidents that occurred 

in 1995 at Limestone.  The verdict in that case in favor of the correctional officials was 

decided November 8, 2005.  (Exhibit 11)  The incident where force had to be used 

against Inmate Hope based on his actions was July 6, 2006, over eleven years after the 

incidents at Limestone Correctional Facility and seven months after the verdict.  Clearly, 
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Hope has failed to show a causal connection between his activities at Limestone and the 

Northern District of Alabama and the actions of these correctional officers at KCF.   

III. Verbal Abuse. 

 Plaintiff alleges Officer Pettaway cursed him.  Based on several witnesses, it 

appears that Inmate Hope was the one using profanity.  (Exhibits 2, 3, 4, and 5)  In Stacy 

v. Ford, 554 F Supp 8 (ND Ga., 1982) the District Court held that verbal abuse or threats 

are insufficient grounds for relief under § 1983 and cited Collins v. Lundy, 603 F2d 825 

(10th Cir. 1979) and Ellingburg v. Lucas, 518 F2d 1196 (8th Cir. 1975).  Assuming 

arguendo that comments were made,  the claim simply fails to state a cause of action. 

IV.  Plaintiff has no constitutional right to be released from segregation into general 
population or transferred to a different prison.   
 

Inmate Hope asserts that he is wrongly being continually housed at KCF.   [A]n 

inmate does not have a constitutionally protected liberty interest against being transferred 

to a less agreeable prison.”  Moody v. Daggett, 429 U.S. 78, 88 n. 9, 97 S.Ct. 274, 279 n. 

9, 50 L.Ed.2d 236 (1976).  Inmate Hope is properly housed in the Alabama Prison 

System and he fails to state a constitutional violation simply because he prefers to be 

housed at a different prison.   

Hope also contends that he should not be housed in segregation.  Classification 

Specialist Baggett has stated that based on Hope’s behavior, he is being properly housed 

in segregation.  (Exhibit 10)  He is visited by the segregation review board, which 

includes Ms. Baggett, once a week and has never mentioned his status during these 

reviews.  (Exhibit 10).   Furthermore, “[c]onfinement to administrative segregation, under 

conditions substantially similar to those experienced by the general population of the 

prison, does not implicate liberty interests.”  Al-Amin v. Donald, 733 Fed.App. 733, 738 
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(11th Cir. 2006), citing, Sandin v. Conner, 515 U.S. 472(1995)  Hope fails to state a 

constitutional violation based on being housed in segregation.   

V.   Plaintiff cannot hold Defendants Allen, Rowell, Barrett, Bolling, and Clay liable under 
the theory of respondeat superior. 

 
 Presumably, Plaintiff’s claim against Commissioner Allen, Warden Rowell, 

Captain Barrett, Captain Bolling, and Lieutenant Clay is an attempt to hold them 

responsible through the concept of respondeat superior, which is not available to a 

plaintiff under § 1983.  Monell v. Department of Social Services of City of New York, 436 

U.S. 658 (1978).  Absent some allegation that these Defendants knew of, sanctioned, 

participated in, or were otherwise “affirmatively linked” to the acts here complained of, 

the complaint is insufficient to state a cause of action under 42 U.S.C. § 1983.  See 

Gilmere v. City of Atlanta, Ga., 774 F.2d 1495, 1504 (11th Cir. 1985) cert. denied.  476 

U.S. 1115 (1986).  These Defendants are entitled to judgment because they cannot be 

liable in a Section 1983 case based on respondeat superior.   

VI.  The Defendants are immune from suit. 

Plaintiff’s suit is barred under the doctrines of qualified immunity. Qualified 

immunity protects government officials from civil trials and liability when their conduct 

“violates no clearly established statutory or constitutional rights of which a reasonable 

person would have known.” Wilson v. Blankenship, 163 F.3d 1284, 1288 (11th Cir. 1998), 

quoting Lassiter v. Alabama A&M Univ., Bd. of Trustees, 28 F.3d 1146, 1149 (11th Cir. 

1994).   As Hope has not shown that the Defendants’ acts violated clearly established 

law, or were done in bad faith, they are immune from suit.  

To the extent that the Plaintiff asserts his claims against the Defendants in their 

official capacities, the claims must fail because the Defendants are entitled to immunity 
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via the Eleventh Amendment. The Eleventh Amendment to the United States 

Constitution provides that “[t]he judicial power of the United States shall not be 

construed to extend to any suit in law or equity, commenced or prosecuted against one of 

the United States by citizens of another state, or by citizens or subjects of any foreign 

state.”  The Amendment not only bars suits against a state by citizens of another state, but 

it also bars suits against a state by that state’s own citizens.  See Edelman v. Jordan, 415 

U.S. at 663, 94 S. Ct at 1347 and Hans v. Louisiana, 134 U.S. 1, 13-15, 10 S. Ct. 504, 33 

L.Ed. 842 (1890).  All Defendants were acting within the scope of their official duties in 

this instance on behalf of the State of Alabama.  The State of Alabama has not waived its 

immunity or consented to the filing of such a suit.  The Defendants are absolutely 

immune from suit in this instance.  U.S. Const. amend. 11; Art. I, § 14, ALA. Const.  

(The State of Alabama shall never be made a defendant in any court of law or equity); see 

also Kentucky v. Graham, 473 U.S. 159, 165 (1985) (a claim against a state official in his 

official capacity is a claim against the state). 

CONCLUSION 

 There are no genuine issues of material fact, and the Defendants are entitled to 

judgment as a matter of law.  The Defendants respectfully request that this Honorable 

Court dismiss the claims against them. 

       Respectfully submitted, 
 
       TROY KING  
       Attorney General 
 
       /s/ Ellen Leonard   
       Ellen Leonard (LEO008) 
       Assistant Attorney General 
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ADDRESS OF COUNSEL: 
 
Office of the Attorney General 
11 South Union Street 
Montgomery, AL 36130 
(334) 353-8699 
(334) 242-2433 - fax 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that I have, this the 17th  day of May, 2007, electronically filed 

the foregoing with the Clerk of Court using the CM/KCF system and served a copy of the 

foregoing upon the Plaintiff, by placing same in the United States Mail, postage prepaid 

and properly addressed as follows: 

Larry Hope, AIS 181215 
Kilby Correctional Facility 
P. O. Box 150 
Mt Meigs, AL 36057 
 

       
      /s/ Ellen Leonard    
      Ellen Leonard  
      Assistant Attorney General 
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